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410: TLC: DN- 89- 713

Re: PROPOSED UNI TARY BUSI NESS REGULATI ONS

At its neeting on October 4, 1989, in Sacranento, the
Franchi se Tax Board was presented with two staff proposals to
amend Regul ati on 25120(Db).

The first proposal dealt with the determ nation of whether

busi nesses are to be treated as unitary or separate accounting
entities. It is a revision of the earlier draft released to
the public for coment on July 9, 1987.

The second proposal dealt with holding conpanies in the
context of conbi nati on/deconbi nati on.

After discussion, the Franchise Tax Board requested that

addi tional material be devel oped by the Departnent's | egal
staff before proceeding with the regulation projects. The
material is to be presented at a Franchise Tax Board neeting
to be held in early 1990.

The proposed anendnents to Regul ati on 25120(b) are not yet

part of the formal regul ati on adopti on process governed by the
Admi ni strative Procedure Act (Govt. Code 88 11340-11356).
Consequently, pending final formal adoption and approval under
this Act, the proposed anmendnents have no | egal force or
effect (see Govt. Code § 11347.5), and should not be cited or
ot herwi se applied or foll owed by taxpayers or the Departnent.

California courts have established two basic tests for
determ ning the existence of a unitary business: the three
unities test (Butler Brothers v. MColgan (1941) 17 Cal. 2d
664) and the contribution or dependency test (Edison
California Stores, Inc. v. MColgan (1947) 30 Cal.2d 472).

The United States Suprene Court has adopted its own test of
what constitutes a unitary business, nost notably, the Mbi
test of "contributions to income result[ing] from functiona
integration, centralization of managenent, and econom es of
scale.” Mbil GI Corp. v. Vernont (1980) 445 U.S. 425 at
438.

The three unities and contribution or dependency tests
continue to be valid standards for determ ning the existence
of a unitary business, but the Mbil statenent of what
constitutes a unitary business is perceived by many to provide
a better analytical framework and to be the nost easily
applied. Recent State Board of Equalization decisions cite
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all three standards but prem se their analysis upon the Mobi
standard. Therefore, the Mbil test, as applied in recent
Board of Equalization opinions, will be the primry standard
relied upon by the Franchise Tax Board in analyzing whether a
uni tary business exists.

The Franchi se Tax Board will continue to adm nister the |aw
with respect to what constitutes a unitary business on a case-
by-case basis. The appropriate weight to be given factual

el ements in various contexts, as well as their potenti al

interactive significance, will be determ ned by the trends
establ i shed by court decisions and opinions of the California
State Board of Equalization. Adjustnents will be made for new

trends or principles evolving fromfuture cases and/ or
opi ni ons.

DRAFTI NG | NFORMATI ON

The principal author of this notice is Terry Collins, Senior
Staff Counsel, Multistate Tax Affairs Bureau, Franchise Tax
Board Legal Division. For further information regarding this
notice, contact M. Collins at P.O Box 1468, Sacranmento, CA
95812- 1468.



